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LAW AND POWER

The chief purpose of the United Nations as set forth in its Charter is the
maintenance of international peace and security, While in other spheres the
achievements of the United Nations during its four years of existence have
been substantial, in this, its chief aim, it has undoubtedly so far failed. The
immediate reason for its failure is clearly enough the disagreement between
the preat powers. But there are more fundamental causes, and these must be
considered if we wish to make a serious estimate of the future chances of
permanent world peace.
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The problem of maintaining peace and security is in its essence that of
finding the means to control power. In an imperfect world, power can only
be controlled by power, and in theory the solution is to place overwhelming
power in the hands of an international authority whose job is to prevent or
put down all acts which threaten the peace. But this raises a number of
awkward questions. Who, for example, is to appoint the authority, and by
what method ? What is to prevent the authority abusing its power ? And
in the event of its acting unjustly or unwisely, by what means, if any, can its
policy or its personne! be changed ? Lord Acton’s remark : * Power tends
to corrupt and absolute power corrupts absolutely ” contains a warning
in this connection that cannot safely be ignored. What emerges in fact is the
question of finding the right relationship between a government and the
community it governs, for the international authority we have described could
not in the long run be other than a government of the world. A real world
government is indeed the only permanent answer to the problem of maintaining
peace and security among the nations,

The world has a long way to go, however, before the almost insurmountable
difficulties of setting up such a government are likely to be overcome. It would
be more profitable to think of it in terms of generations than of years. But
long though it may be in its realisation, its ultimate success will depend in no
small degree upon the thought that is given to the question now, at a time
when world institutions are evolving rapidly in a way that may irrevecably
determine the pattern of the future. Qur thoughts should be directed to ends
rather than means. We should ask ourselves what kind of a government we
want, which in turn will lead us to ask what kind of a world we want. Practically
our choice is limited to two alternatives ; the world must in time become
either a totalitarian community or a community based on the *“ rule of law™,
Teday both types of community exist side by side ; the one in the Union of
Soviet Socialist Republics and the People’s Democracies, the other in the
parliamentary democracies of the western world.

If it is the former type of community that we want, if we look for a world
shaped upon the ideas of Marx as interpreted by Lenin and put into practice
by Stalin, then the road to world government is comparatively straightforward,
It is only necessary to extend the boundaries of the territories whose rulers
now look to Moscow for material and spiritual direction until they cover the
earth, and the job is done, The seat of world government will be the Kremlin,
and its personnel the Communist Politburo. But if, on the other hand, we
reject this solution, the road ahead is less clearly defined. For we shall seek
to establish a government that is effective, but which will nevertheless permit
the exercise of those fundamental human liberties that are regarded as the
inalienable right of mankind, We have moreover to ensure that the people
of the world will be able to have the government of their choice. For a world-
wide community these are problems which almost defy solution even on paper,
let alone in practice. Yet they are vital, for in default of satisfactory solutions
the only world government in prospect is a monstrous global tyranny.
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What we can do is to indicate the conditions in which solution of these
problems is possible. It was said by Colton that ** no man is wise enough
or good enough to be trusted with unlimited power”, and from this it foliows
that no person or group of persons should be entrusted with too much power,
nor be permitted to retain great power for too long a time. In a parliamentary
democracy based on the rule of law that is roughly what happens. Power is
widely distributed rather than concentrated, and political power changes hands
at fairly frequent intervals. There exists an elaborate pattern of checks and
safegnards which maintain an equilibrium between the different forces in the
state. Many kinds of power are felf besides the power of executive government :
the power of the electorate, for example, and of public opinion, the power to
form and influence public opinion, the power of the judiciary ; even the power
of the twelve jurymen without whose unanimous verdict no man can be deprived
of his liberty for a serious crime. In centrast to the totalitarian state where
law is the instrument of politics and the servant of power, here we have a
partnership between power and law, which is the key to the problem of
combining effective government with individual liberty. This partnership
between power and law, technically referred to as the rule of law, is inseparable
from certain political and social attitudes and habits which have come to be
called the democratic way of life,

Likewise in the international community the relationship between law and
power is the key to the future. At San Francisco in 1945 (when Low’s cartoon
here reproduced appeared) the Charter of the United Nations was being drafted,
and Law and Power stood outside the Golden Gate uncertain how they should
enter, Unfortunately their entry as partners who might * save succeeding
generations from the scourge of war > was not possible, for too few of the
peoples of the United Nations had learned the democratic way of life. Only
when the world has learned to practise the democratic way of life can we hope
to see it governed in a manaer which is consistent with both the preservation
of order and the rights of man.

Although such a government is not, therefore, a practicable proposition
within the foreseeable future, steps can be taken now to lay its foundations
soundly. These coincide entirely with our own immediate interests, They
consist first in the physical preservation of the western world from direct
attack, and secondly in spreading the democratic way of life among all peoples
who are still free to receive our ideas. We in this country have a particular
responsibility for this, not only on account of our widespread opportunities
but also because, having through many centuries of trial and error acquired
the essentials of the democratic way of life, we are of all nations perhaps
uniquely fitted to pass on the benefits of our experience to the politically less
mature. In this lies the greatest contribution that the people of Britain can
make to the future peace and happiness of mankind.
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A DIARY OF WORLD EVENTS

1948
JULY

9 PALESTINE. Truce ends and Count
Bernadotte appeals for cease fire,
which is accepted by Arabs and
Jews on July 18&th. )

17 BRITAIN. Two groups of United
States bombers arrive in England
for * short period of temporary
duty.”

20 U.S.A. Arrest of Communist leaders
on charges of * conspiring to teach
and advocate the overthrow of the
U.S. Government by force and
violence.”

27 PALESTINE. Security Council rejects
motion to obtain opinion of the
Hague Court on the status of
Palestine at end of British mandate.

30 DANUBE. Conference opened in
Belgrade atignded by Bulgaria,
Czechoslovakia, France, Great

Britain, Hungary, Rumania,
Ukraine, US.S.R., USA., Yugo-
slavia.

AUGUST

5 RUMANIA, Religion and religious
teaching placed under state control.

i5 KOREA. Republic of Korea pro-
claimed at the capital, Seoul. The
State consists of the part of Korea
south of the 38th parallel, formerly
the American Zone.

17 CEYLON. U.S.S.R. vetoes admission
to U.N. in Security Council. (See
also 15th December, 1948},

18 GREECE. U.N. Balkans Commission
report that Greek guerrillas had
received aid from Albania, Bulgaria
and Yugoslavia,

SEFTEMBER

3 CZECHOSLOVAKIA. Death of

Dr. Edvard Benes, former President.

i1 PAKISTAN. Death of Mr. Jinnah,
Governor-General.

13 HYDERABAD. Indian armed forces
enter the State, and five days later
receive formal surrender.

17 PALESTINE. Count Bernadotte,
United Nations Mediator, murdered
in Jerusalem. A Group called Hazit
Hamoledth (Fatherland Front) later
claims responsibility for the murder.

21 UNITED NATIONS. General
Assembly opens in Paris. Dr, Evatt
(Australia) elected President.

24 BULGARIA. Renews application for
membership of U.N.

OCTOBER
4 U.5.85.R. Government enforces travel
restrictions on foreign diplomats

and staffs, confining their movement
within about thirty miles of Moscow.

4 MALAYA. British Army reinforce-
ments airive to deal with disorders.

15 BERLIN. Security Council discusses
situation arising out of Russian
blockade.

23 GREECE. U.N. Balkans Commission
submits report on frontier violations
by Albania, Bulgaria and Yugoslavia,
which Mr. Vyshinsky describes as
* junk fit only for the dustbin.”

NOVEMBER

2 USA. Mr. Troman re-elected
President.

¢ HAGUE COURT. Hearing begun of
Corfu Channel Case ; Britain »
Albania.

7 UNES.CO.  Conference opens at

Beirut.

19 BRITISH HONDURAS. Guatemala
rejects British offer to submit dispuie
to Hague Court except on condition
that it is decided ex aequo et bono.

20 ISRAFL. Applies for membership of
United Nations.

27 GREECE. U.N. General Assembly
condemns assistance given to rebels
by neighbouring states.

DECEMBER

15 CEYLON. In Security Council
U.5.5.R. again vetoes admission of
Ceylon to U.N. membership, after
application had been approved by
General Assembly, {See 17th
August, 1948).

17 ISRAEL. Application for U.N.
membership rejected by Security
Council.

25 KOREA. Evacuation of Soviet troops
from Northern Korea completed.

27 HUNGARY. Cardinal Mindszenty,
Head of the Roman Catholic Church,
arrested for treaspn and other
offences. After subseguent trial he
is sentenced to life imprisonment on
8th February, 1949,

1949
JANUARY

1 KOREA. Republic of Korea recog-
nised by US.A. Recognised by
Britain on January 18th.

7 US.A. Mr. Marshall, Secretary of
State, resigns and is succeeded by
Mr. Dean Acheson.

19 W.F.T.U. British, US. and Dutch
delegations withdraw from the World
Federation of Trade Unions.

21 CHINA. Géneral Chiang Kai-shek
retives from the Presidency.

22 HAGUE COURT. Hearing of Corfu
Channel Case ends.
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23 CZECHOSLOVAKIA. Trial by jury
abolished.

25 ISRAEL. General Elections for
Constituent Assembly.

29 ISRAEL. De facio recognition by
Britain. (For others see page 21).

FEBRUARY

2 KOREA, Republic  applies for
membership of U.N,

4 GREECE. General Markos, rebel
leader, relieved of his duties.

10 GREECE. International Refugee
Organisation estimates that 23,000
expatriated Greek Children are
scattered over seven countries of
Eastern Europe.

10 INDIA. WNathuram Vinayak Godse
found guilty of assassinating Gandhi
on 30th January, 1948, and sentenced
to death.

17 BERLIN. The millionth ton of supplies
is carried into Berlin on the airlift.

23 SIAM. Siate of Emergency declared
to combat Communist menace.

24 PALESTINE. Armistice signed at
Rhodes between Israel and Egypt.

28 UNITED EUROPE MOVEMENT.
Four-day Conference of the Inter-
national Council ends in Brussels.

MARCH

4 ISRAFEL, Application for membership
of UN. approved by Security
Council.

4 USS.R. Mr. Molotov replaced by
Mr. Vyshinsky as Foreign Minister.

11 PALESTINE. <Ceasefire signed at
Rhodes between Israel and Trans-
jordan.

21 KASHMIR. Admiral Nimitz (1.5.}
appointed U.N. administrator for
plebiscite.

23 PALESTINE. Armistice signed on
frontier between Israel and Lebanon.

26 GERMANY, Minor changes to
Germany's western frontier approved
by Western Powers, U.S.S.R.
claims that they are unlawful.

29 POLAND. Tral by jury to be
abolished.
30 SYRIA. Government overthrown by

coup détat.
30 U.N.R.R.A. Final Report issued.
31 U.S.A. Speech by Mr. Churchill at
Boston, Massachusetts.

APRIL

3 PALESTINE. Armistice signed in
Rhodes between Israel and Trans-
jordan.

4 NORTH ATLANTIC PACT. Treaty
signed in Washington,

5 UNITED NATIONS. Adjourned
Mecting of General Assembly opens
at Lake Success.
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8 KOREA. In Security Council U.S.S.R.
vetoes application for membership
by the Republic of Korea (Southern
Korea).

9 HAGUE COURT. Judgment delivered
in Corfu Channel Case (See page 16).

10 GERMANY. Occupation  Statute
published which will come into force
on the West German Constitution
becoming affective.

I3 PALESTINE. Cease-fire between
Israel and Syria.

14 BULGARIA. Mr. Dimitrov, Prime
Minister, on sick leave in the
U.S.5.R.

18 IRELAND. Eire (formerly the Irish
Free State) becomes the Republic
of Ireland and is now definitely out
of the Commonwealth,

20 CHINA. British sloop . Amethyst
grounded in the Yangise river after
being fired on by Communist forces.

24 CHINA, Communist troops enter
Nanking.

27 BRITISH COMMONWEALTH.
Conference of Commonwealth
Prime Ministers in London
announces new status of India.

28 GERMANY.  Agreement between
Western Powers for setting up an
International Authority for the
Rubhr.

29 RUMANIA, Government  places
two-thirds of the country out of
bounds to loreign diplomats.

MAY

5 COUNCIL OF EUROPE. Siatute
of the Council of Europe signed
in London.

11 1SRAEL. Admitted to membership
of the United Nations as the fifty-
ninth member,

12 GERMANY. Beilin blockade and
inter-zonal restrictions lifted by
agreement between the four Powers,

16 SPAIN. U.N, General Assembly
considers motion to restore full
diplomatic representation in Spain.
Motion receives 26 votes in favour
to 16 against but fails to secare
necessary two-thirds majority.

20 GERMANY. First meeting of the
International Authority for the

uhr.

23 GERMANY. Constitution of the

Federal Republic of Western

Germany signed at Bonn by repre-
sentatives of eleven Linder,

JUNE
2 TRANSJORDAN. Transjordan
changes its pame to the Hashamite
Kingdom of the Jordan.
8 SIAM. Siam changes its name in
English to Thailand.
30 WESTERN UNION. First combined
fleet exercises of Brussels Treaty
Powers.



THE BRITISH HONDURAS DISPUTE

In the early part of 1948 a succession of dramatic incidents in the western
Caribbean area drew the attention of many people in this country for the first
time to the existence of the Central American colony of British Honduras,
The news revealed the somewhat startling fact that the whole of this British
colony—a territory of about the size of Wales—was claimed by the neighbour-
ing republic of Guatemala. Although the matter then came to a head with
dramatic suddenness, the dispute is a long standing one and the issues from a
legal point of view are complex. To see the thing in its true seiting it is necessary
to consider both the historical background of this coleny and present day
international politics in the Western Hemisphere, For British Honduras is
one of the few remaining European colonies on the mainland of America
which once formed part of the vast Spanish Empire, and there is today a power-
ful movement among the Central and South American states to liguidate
these colonies entirely,

The events of 1948 arose in this way. During the Winter of 1947-48—
that is the Antarctic Summer—the British press had been following with close
interest the activities of Argentina and Chile who were making claims to the
Falkland Islands and other British territory in the Antarctic. This had been
going on for some weecks, when at the end of February, 1948, interest was
suddenly shifted from the icebound Antarctic outposts to the tropical waters
of the Caribbean by the news that the British cruiser Sheffield had been ordered
to Belize, the capital of British Honduras. She was followed two days later
by the arrival on March st of another cruiser, the Devonshire, and after Royal
Marines and units of the Gloucestershire Regiment had been landed the colony
was put in a state of defence. The reason for these measures was that the
British Government had received information of a possible attempt to invade
British Honduras from Guatemala, including a landing by airborne troops.
British apprehension was reinforced by the knowledge that Guatemala was
preparing to demand the abolition of all European colonies in America at
the inter-American conference due to open in a few weeks time at Bogotd, by
inflammatory articles which had been appearing in the Guatemalan press, and
by a resolution proposed in the Guatemalan Congress on February 23rd
advocating the immediate invasion of British Honduras.

It is true that this resolution was not accepted by the President of Congress,
but in all the circumstances the British Government was undoubtedly justified
in taking defensive measures to ensure the protection of life and property in
the colony, in which since the end of the war no troops had been stationed.

These measures were followed by violent anti-British demonstrations in
the Guatemalan capital, where the mob hauled up the Guatemalan flag over
the British legation, and Guatemalan troops were moved to the frontier.
Luckily no untoward incident occurred, and in due course the excitement
died down and the British cruisers left Belize.
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What Guatemala claims

A short time before these events Guatemala had protested to the
British Government against their proposals to carry out immigration te British
Honduras from British West Indian islands, and to include the colony in a
Caribbean Federation which was then under discussion. The Guatemalan
notes of protest referred to British Honduras as * the Guatemalan territory
of Belize ” and described the British proposals as *“ actions on the part of a
great power, contrary to the principles of right and justice, and to the rules
which should govern international refations.” They were “ acts . . ., committed
. . . with contemptuous disregard of justice.” The British military precautions
were now described as ** an unjustified provocation and an insult to Guatemalan
dignity * which * shows that His Majesty’s Government are not disposed to
find a settlement of the controversy based on justice buf on the contrary wish
to perpetuate the violence and illegality of their occupation by force of arms.”
In short the Guatemalan claim is that British Honduras is Guatemalan territory
which Great Britain retains * without title whatsoever”™. What substance
there is in these claims will now be considered, followed by a brief discussion
of the steps which have been taken to reach a settlement of the dispute.

The territory in dispute

British Honduras is a Crown Colony having an area of 8,600 square miles
and a population of about 60,000, of whom only a few hundred are Europeans.
It is bounded on the north by Mexico, on the west and south by Guatemala,
and on the east by the Caribbean Sea. It lies between 15° and 19° north latitude,
The area of Guatemala by comparison is 48,000 square miles and its population
3} million. The colony lives mainly by its exports of mahogany and chicle,
which is used for the manufacture of chewing gum.

Early British settlers

It is said that Columbus discovered the coast of what is now British
Honduras in the year 1502, and that the first Englishmen to land there were
some shipwrecked sailors in 1638. In 662 British traders began to settle
there, having been attracted by the valuable logwood, which was used in the
European dye industry. At that time Spain claimed sovereignty over the whole
of this part of the American centinent, and much of the early history of the
settlement consists of repeated and generally unsuccessful attempts by the
Spanish to expel the British from this area. By the end of the eighteenth
century the British were firmly established in Belize, and by various treaties
Spain had recognized the right of the British settlers to undisturbed occupation
for trading purposes, whilst reserving Spanish sovereignty over the territory.
In 1798 during the war between Britain and Spain in Europe the Spaniards
made a last attempt to dislodge the British, but in the naval battle of St. George’s
Caye a Spanish fleet attacking Belize harbour was defeated and driven off in
confusion.
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After this Spain made no further attempts to interfere with the British
seitlement or exercise any acts of sovereignty over it. Britain, however,
continued for some years to regard Spanish sovereignty as still subsisting in
theory. In 1835 Spain was asked to recognize British sovereignty over the
territory, but although she informally agreed to this no formal act of renuncia-
tion was ever made. In 1862 the settlement, which had by now extended its
boundaries beyond those of the original settlement recognized by Spain,
became ihe Colony of British Honduras under the Governor of Jamaica ;
and in 1884 it became a separate Crown Colony with its own Governor, The
British have, therefore, been in undisturbed possession of Belize and much
of the surrounding territory for upwards of 150 years. The present boundaries
of the colony were first fixed in 1834.

Guatemalan independence

In the meantime, in 182!, the Republic of Centrali America, of which
Guatemala formed part, proclaimed its independence of Spain, and a few
years later this republic itself split up into several smaller independent republics,
of which Guatemala was one. By becoming thus independent of Spain,
Guatemala, it is now claimed, became the heir to Spanish sovereignty over
British Honduras.

The Boundary Treaty

In 1859 a Convention was signed between Britain and Guatemala,
Article 1 of which described the * boundary beiween the Republic and the
British Settlement and Possessions in the Bay of Honduras, as they existed
previous to and on the Ist January, 1850, and have continued to exist up to
the present time.” By Article 7 the parties mutually agreed * conjointly to
use their best efforts, by taking adeguate means for establishing the ecasiest
communication , . , between the fittest place on the Atlantic Coast, near the settle.
ment of Belize, and the capital of Guatemala, whereby the commerce of England
on the one hand and the material prosperity of the Republic on the other,
cannot fail to be sensibly increased, at the same time that the limits of the
two countries being now clearly defined, all further encroachments by either
party on the territory of the other will be effectually checked and prevented
for the future.” Thus the Convention defined the pre-existing boundaries
between the two countries, and imposed upon the two parties a joint obligation
to establish means of communications between Guatemala City and the
Caribbean Sea.

Subsequent difficulties arose over the interpretation and carrying out of
Article 7 of the treaty, and from 1863 onwards negotiations took place on
numerous occasions ont how the parties’ respective obligations were to be
discharged. No final agreement was ever reached, however, and the Guatemalan
Government now claims that the failure of the British to carry out tfieir part
of Article 7 renders the whole Convention void. They say that aithough
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expressed to be a “Convention . . . relative to the Boundary of British Honduras”
the Convention was in reality a treaty of cession, whereby Guatemala recognized
British sovereignty over the area of the original Settlement, and ceded the
remainder of the territory to Britain, in return for which Britain eniered into
her obligations under Article 7. Britain’s obligation under Article 7, they say,
thus goes to the root of the whole agreement, and her failure to carry it out
renders the whole Convention invalid. The reason why this treaty of cession
was made to look like a mere boundary treaty, says Guatemala, is because
Britain did not wish to offend against the terms of a treaty known as the
Clayton-Bulwer Treaty which she had entered into with the United States in
1850, whereby Britain and the United States had both agreed not to acquire
any further territory in Central America.

The dispute over Article 7 dragged on without a seitlement until the end
of the century when Guatemala herself built a railway to a point on the coast
within her own territory. Nothing more was heard until 1933, when Guatemala
again raised the question of Article 7. Britain offered to build a road from
Belize to the frontier of the Peten district of Guatemala, and in fact carried
out this project, but Guatemala would not accept it as a performance of
Article 7 of the treaty. In the course of the discussions between the two govern-
ments arbitration was proposed, but they could not agree upon the tribunal
and the terms of reference. In 1940 Guatemala suspended her claims out of
deference to the part Britain was playing in the war for the rights of man and
in defence of small nations, but revived them in 1944 after a change of govern-
ment. In 1945 Guatemala amended her Constitution by incorporating a
declaration to the effect that British Honduras was Guatemalan territory,

Settlement by the International Court proposed

In 1946 Britain declared that she accepted the jurisdiction of the Inter-
national Court of Justice for the settlement of the dispute, To this Guatemala
agreed, but only on the condition that the Court was to be empowered to
decide the case ex aequo et bono. This means that the Court would not be
bound to give a decision strictly in accordance with the law, but could base
its decision upon considerations other than purely legal ones. The British
Government is not prepared to agree to a reference to the Court on this basis,
and a deadlock has thus been reached in which up to date neither party appears
willing to give way.

Issues in the dispute

Before discussing the merits of the Guatemalan claim to have the case
decided ex aequo et bono it will be convenient to summarise the issues between
the parties in the substantive claim. Space does not allow all the arguments
upon which the Guatemalan claim is based to be set out here, but it is thought
that the main points at issue are as follows :—

(1) When the Central American Republic proclaimed its independence

in 1821, Guatemala claims that Spain still retained its sovereignty
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over the British setilement of Belize. The British answer to this is
that Spanish sovereignty had in fact been extinguished prior to that
date.

(2) Guatemala claims that as successor te Spain she became entitled to
sovereignty over the settlement after 1821. One reply to this is that
the Captaincy-General of Guatemala under Spain, which later became
the Guatemalan republic, did not possess jurisdiction over the area
which is now British Honduras, And it is relevant here to mention
that Mexico also maintains a claim to part of British Honduras on
similar grounds.

(3) Guatemala claims that the sovereignty over British Honduras passed
to Britain under the Boundary Convention of 1859, which was in
reality a treaty of cession (i.e., a treaty in which Guatemala ceded
territory to Britain). The consideration for Guatemala’s recognition
of British sovereignty, it is claimed, was the British undertaking in
Article 7 in connection with the building of a means of communication
from Guatemala City to the sea. Britain’s answer to this is that the
Convention is what it is expressed to be, namely the formal recognition
of the pre-existing boundaries of territory which was already British,
British title was not created but merely recognized by this Convention,

(4) Guatemala claims that the non-performance by Britain of her
obligations under Article 7 has rendered the 1859 Convention void,
and the sovereignty in the territory therefore reverts to Guatemala,
Britain disputes this interpretation of the treaty. She admits the
possibility that Guatemala may have a claim in respect of the alleged
failure to carry out Article 7, but at the most this would simply entitle
Guatemala to compensation ; it would in no way invalidate the rest
of the treaty. And even if the Convention were rendered void, this
would in any case do no more than revive Guatemala’s former doubt-
ful claims. It may be noted here that although Spain has never formally
recognized British sovereignty, neither had she at the time of the
1859 Convention recognized Guatemalan independence.

(5) Apart from other grounds which can be put forward, Britain has a
strong claim to sovereignty on the ground of prescription, i.e., the
continuous and undisturbed exercise of sovereignty over the territory
for well over cne hundred years,

A legal claim

Now the British Government say that since the Guatemalan claims are
based on legal grounds they should be decided in accordance with international
law. In order to make it clear that Guatemala is putting forward her claim
on legal grounds, a few instances of official statements by the Guatemalan
Government may be quoted. Firstly, dealing with the sitwation arising whea
the Central American Republic became independent, they say : *° In gccordance
with international law, the usufructary concession granted by Spain to England
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was invalidated by the fact of independence.” Again, the Guatemalan Govern=
ment decided ““ to declare the Treaty of April 30th, 1859 null and void as is
prescribed by international law with regard to the clause tacitly invalidating
treaties which one of the contracting parties has not fulfilled.” Yet again,
on the occasion of the crisis in February, 1948, they accused the British
Government of wishing ““ to perpetuate the illegality of their occupation by
force of arms.” Another occasion was the ill-fated inter-American conference
at Bogota in April, 1948, at which a proposal was put forward by Argentina
and supported by Guatemala asking the conference to declare that * the legal
titles that the American republics possess give rights, responsibilities, and
titles against the foreign-occupying nations of the continent.”” Lastly we may
notice the manner in which Guatemala stated her position in the Final Act
of the Inter-American Conference for the Maintenance of Continental Peace
and Security signed at Rio de Janeiro in September, 1947 : ** Guatemala
wishes to place on record that it dees not recognize any right of legal sovereignty
of Great Britain over the territory of Belice, called British Honduras, included
in the Security Zone, and that once again, it expressly reserves its rights which
are derived from the Constitution of the Republic, historical documents, juridical
arguments and principles of equity which have on appropriate occasions been
laid before the universal conscience.”

Why ex aequo et hono ?

Although Guatemala is asserting, therefore, that her rights are founded
on international law, and that Britain has no legal right to the territory, she
refuses to give the International Court jurisdiction to determine her claim on
a legal basis. She declares that the decision must be given * according to
equity and conscience, in accordance with the formula ex aequo et bono.”
She accuses the British Government of clinging to * a narrowly legalistic
procedure ” while the Guatemalan Government * desires the widest possible
procedure, of conscience and equity, in which, in order to give full satisfaction
to the interests of justice, the judges can take cognizance of most important
aspects of the matter which escape from purely legalistic formulas.”

But is it really fair to describe the British proposals for a settlement as
““ a narrowly legalistic procedure ”? Article 38(1) of the Statute of the Inter-
national Court makes it clear that the normal function of the Court is to
decide disputes in accordance with international law. And a glance at the
scope of international law as defined in that article will surely satisfy anyone
that it consists of something more than “* purely legalistic formulas.” Article
38(2) it is true gives the Court power to decide cases ex aequo et bono, by agree-
ment between the parties, but in fact that procedure has never yet been adopted
either by the present Court or by its predecessor the Permanent Court of
International Justice which was formed in 1920. There may well be cases in
which a decision ex aequo ef bono would be both desirable and just, but there
are limits beyond which it would clearly be inappropriate to go in asking a
Court composed of lawyers to disregard the law and take into account other
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considerations. In giving a decision ex aeguo et bono the Court must still
remain a judicial tribunal, and should not be turned into a political instrument.
Now to suggest that even if Britain’s legal title to the territory is a perfectly
good one she should nevertheless be compelled to hand over a country with
60,000 inhabitants to a foreign state is to invite a decision involving the most
highly controversial political questions. The International Court is certainly
not a suitably constituted body to make a-discretionary decision of this sort.

But if Guatemala is as sure of her legal title as her public declarations
would suggest, why is she not prepared to accept a legal decision by the Court ?
A possible explanation is to be found in the somewhat coloured version of
the case which the Guatemalan Government employs for the benefit of her
own people and of other Central and South American states. For example,
it was stated on her behalf at the Bogotd Conference that *‘ the map of
Guatemala contains the bloody stain of a territorial mutilation—a fifth part
of its territory snatched away by one of the most powerful empires of the
world. . . The continent does not ignore the devastation done to Guatemala,
nor the armed provocation of which it has become a victim, nor does it ignore
the warlike forces and elements which an extra-continental force has landed
on the shore of the new world.” In the face of such statements it would be
difficult for the Government to drop the claim, and it would be equally damaging
to its prestige if an adverse decision were to be given against Guatemala by
the International Court., Realizing the weakness of her claim at law she dare
not accept a legal decision by the Court. But by insisting on its ex aeguo et
bono jurisdiction which she kmows the British Government will not accept,
she maintains the appearance of being willing to settle without any risk of a
settlement actually taking place,

The Aflantic Charter

The way in which the Guatemalan case is presented rather suggests that
although Britain may have some legal title to the territory she certainly has
no moral right to keep it, and that if some ° most important aspects of the
matter which escape from purely legalistic formulas ™ were taken into account,
it would be clear that the colony ought to be handed over to Guatemala.
It is not proposed to argue the merits of the case from this point of view, It
is sufficient here to draw attention to one very important matter which would
have to be considered in such circumstances, namely the wishes of the population
of the disputed territory.

It will be remembered that Guatemala, along with Britain and other
nations, was a signatory of the United Nations Declaration of 1st January,
1942, whereby she subscribed to the principles of the Atlantic Charter. One
of these is that * they desire to sce no territorial changes that do not accord
with the freely expressed wishes of the peoples concerned.” There is no reason
to believe that the population of British Honduras have any desire at present
to see a change in the status of the colony. Recent indications in fact point
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to the contrary. It is the aim of British policy that the colony shall eventually
achieve self-government, but there is still some way to go before British
Honduras is ready for this. But even if the inhabitants were to decide at once
to remain no longer under British rule, it is highly improbable that they would
choose incorporation into the Guatemalan Republic in preference to complete
independence.

The present position

Since the events of February and March, 1948 the situation has remained
substantially unaltered, An unfortunate consequence of the continuance of
the dispute has been the almost complete absence of co-operation in commercial
enterprises which would be of enormous benefit to the peoples of both Guatemala
and British Honduras at the present time. One thing is clear. In the absence
of a decision of the International Court that Britain has no legal claim to
sovereignty over British Honduras, the British Government is not prepared to
countenance any change in the international status of the colony or any part
of it. If, therefore, Guatemala is sincere in her protestations of her legal
rights, it is to be hoped that she will agree to a determination of those rights in
the manner provided by the United Nations Charter for legal disputes. If she
is not prepared to do this, it is inevitable that her good Faith in making those
claims should be questioned,

INTERNATIONAL ARBITRATION IN ACTION

Reports of International Arbitral Awards. Volumes I and IL. Published by the United Nations
lea.y, 1949, Distributed in the United Kingdom by H.M. Stationery Oifice. 35s. each
volume.

The Reports of International Arbitral Awards, of which the first two volumes have appeared,
have the distinction of satisfying the need which was felt for a systematic collection of decisions
of this kind. This is a work to be welcomed by all organizations and individuals concerned
with international law.

It is not, of course, the first collection to be made of international arbitral decisions.
But the collections which already existed—even those which purport to be of a general
character—are all limited in some way ; they have appeared, for ¢xample, together with
material of another kind, or they have confined themselves to the decisions of a single tribunal.
This is the first truly general collection, and 1t covers the period between the two World Wars.
The Registry of the International Court of Justice at the Hague, who undertook the preparation
of the work on behalf of the United Nations, name in their preface two considerations which
guided them in their choice of what to include. One was the avoidance of redundancy by
considering the ground already covered by other works ; thus decisions of the Permanent
Court of International Justice, which are readily accessible elsewhere, do not appear. The
other was a decision to limit the collection to international decisions, i.e., those rendered
between States. Cases concerning a private individual and a state have been omitted.

The thirty-four awards reported in these two volumes were given during the period
1920-1933. Reports of disputes arising under the Versailles Treaty and the Hague Conventions
naturally appear frequently, and the decisions of the Permanent Court of Arbitration are
included. Each report 1s preceded by a useful headnote setting out the man matters involved
in the dispute. The text of the reports is in either French or English,

This is a unique and indtspensable collection of the awards ef tribunals which provide
* a subsidiary means for the determination of the rules of law,” and whose object, in the
words of the 1908 Hague Convention, is ** le réglement de litiges entre les Etats, par des juges
de Jeur choix, et sur la base du respect du droit.” A third volume which will include tables
and a general index is to appear shortly.

K. KIRK.
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